
 
 

 
 

 

 

 
1 For example, section 60CA in making parenting orders or section 67V in making a recovery order. 
2 We note that the Law Council of Australia has made a similar recommendation in its preliminary submission to this inquiry: 
Letter to Chair, Joint Select Committee on Australia’s Family Law System, ‘Joint Select Committee on Australia’s Family Law 
System’, Law Council of Australia, 25 September 2019, p 2. 
3 Australian Law Reform Commission, 2019. Family law for the future – An inquiry into the family law system, Final report, 
ALRC report 135 (ALRC Report). 
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4 Family Law Council, 2002. Family law and child protection, Final report, Commonwealth Government, p 15. 
5 In relation to these points, see generally: Family Law Council, 2015. Families with complex needs and the intersection of the 
family law and child protection systems, Interim report – June 2015 (Terms 1 & 2), chs 1, 2 and 7; House of Representatives 
Standing Committee on Social Policy and Legal Affairs (SCSPLA), 2017. A better family law system to support and protect those 
affected by family violence, Commonwealth Parliament, ch 6; ALRC Report, ch 5. 
6 Family Law Council, 2015, above n 5, pp 4 and 96. 
7 Campo, M., 2015. Children’s exposure to domestic and family violence: Key issues and responses, CFCA Paper no 36, pp 5-13. 
8 This is made explicit in a note to 61DA(1) of the Family Law Act. As defined in the Act, parental responsibility means ‘all the 
duties, powers, responsibilities and authority which, by law, parents have in relation to children’: s 61B. 
9 ALRC Report, p 176. An important caveat in the ALRC Report is that this is about widespread confusion outside of family law 
system professionals. However, the issue remains significant given the numbers of self-represented litigants in the system, 
and the high rate of consent orders and other arrangements for parental contact that are made without contested court 
orders. 
10 SCSPLA, p 222, recommending that consideration be given to removing the presumption. 
11 ALRC Report, pp 172-6. 
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12 ALRC Report, pp 176-82. 
13 Family Law Act s 61DA(2). 
14 See SCSPLA, above n 5, pp 190-4. 
15 References to parents include other carers. 
16 General Comment No 12 (2009): The right of the child to be heard, CRC/C/GC/12, paras 51-6. 
17 ALRC Report, p 168. 
18 See ALRC Report, p 169, fn 81 and the sources cited therein. 
19 Family Law Act s 60CC(3)(a). 
20 ALRC Report, p 324. The ALRC recommends addressing the gap through a Practice Note. 
21 Committee on the Rights of the Child, Concluding observations on the combined fifth and sixth periodic reports of Australia, 
30 September 2019, para 22(a). The Committee recommends addressing the gap through legislative amendment.  
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22 See, eg, Kaspiew, R., Carson, R., Moore, S., De Maio, J., Deblaquiere, J., and Horsfall, B., 2014. Independent Children’s Lawyers 
study, Final report (2nd ed); ALRC Report, pp 371-7. The Committee on the Rights of the Child has recommended that training 
and support be provided to ICLs to ensure they have direct contact with the children they represent: above n 21, para 22(c). 
23 ALRC Report, p 371. The Guidelines for Independent Children’s Lawyers are endorsed by the Family Court of Australia, the 
Family Court of Western Australia and the Federal Circuit Court of Australia. 
24 For example, the Standing Committee on Social Policy and Legal Affairs has highlighted evidence of ‘family consultants 
recommending action to the court that “routinely places children at high risk” due to outdated understandings of family 
violence and child abuse’ and evidence that ‘family consultants frequently recommended that children spend significant time 
with the perpetrators of family violence’: SCSPLA, above n 5, p 207. 
25 ALRC Report, p 397. This includes other judicial officers exercising family law jurisdiction. 
26 See ALRC Report, pp 397-414 for some discussion of how this could be achieved, including the challenges of assuring the 
quality and knowledge of private family report writers and their reports. 
27 For more detail, see Save the Children, 2019. ‘Free and equal’: An Australian conversation on human rights, esp pp 5 and 11-
15, available from https://www.savethechildren.org.au/getmedia/6d6bab16-f219-47b5-b0b6-68ffc88057d4/save-the-
children-submission-protecting-human-rights-in-australia-final-(1).pdf.aspx. 
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https://www.savethechildren.org.au/getmedia/6d6bab16-f219-47b5-b0b6-68ffc88057d4/save-the-children-submission-protecting-human-rights-in-australia-final-(1).pdf.aspx
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